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As a valued client, our firm 
is pleased to provide you 
this Estate Planning Client 
Advisory to keep you up-to-date 
regarding important tax and 
estate planning issues.

The Federal Estate Tax – An 
Update on Current Law and 
Opportunities: As many know, 

earlier this year Congress enacted sweeping estate tax reform 
via the American Taxpayer Relief Act of 2012. The most 
significant portions of the Act are discussed below. 

Estate, Gift and GST Tax Exemptions Set Permanently at $5 Million 
Base: The Tax Act established a baseline $5 million exemption for 
each of the estate, gift and GST (generation-skipping transfer) tax 
regimes – and without the troublesome “sunset” (or expiration) 
provisions in existence since 2001. Importantly, these exemptions 
are adjusted annually for inflation, and the 2013 adjusted 
exemptions are set at $5.25 million apiece. Also, the top tax rate 
was set at 40%.

PLANNING POINTER: In light of the present $5.25 million 
“permanent” exemption, a married couple with an estate 
under $5.25 million should consider converting to a more 
simplified and “user-friendly” estate plan, eliminating any 
unneeded trusts (such as an irrevocable life insurance trust) 
and reassessing their annual giving to heirs.

Bonus for Married Couples – Estate Tax Exemption 
“Portability”: The Tax Act enacted a very significant feature 
for married couples referred to as “portability.” Portability 
allows a surviving spouse to transfer (or “port”) the deceased 
spouse’s estate tax exemption to the surviving spouse. The 
ported exemption is in addition to the surviving spouse’s 
own exemption. Importantly, for the surviving spouse to port 
the first-to-die spouse’s exemption, the survivor must file a 
timely federal estate tax return for the deceased spouse. In 
short, many pre-2013 estate plans may be greatly simplified by 
removing the irrevocable post-death spousal trust necessitated 
by prior law to reduce estate taxes. 

PLANNING POINTER: Although portability has 
disadvantages which merit close consideration, married 
couples with an estate in excess of $5.25 million should 
meet with us to determine whether it is advisable to convert 
the present estate tax reduction plan into a less complex, 
portability-based estate plan.

President Obama’s Tax Proposals: In April, the Obama 
administration issued its proposed post-2013 budget. The 
budget proposal contains several negative estate planning 
provisions, the two most significant of which are noted below. 

The Estate Tax: The President’s proposal seeks to reduce the 
estate tax exemption to $3.5 million, beginning in 2018, and 
to raise the top tax rate to 45%. Fortunately, the proposal 
retains portability. One prominent tax reporting service 
candidly opines, “Congress will not go along with this,” and 
we wholeheartedly agree with this assessment.

Inherited IRAs: The proposal also seeks to accelerate income 
taxes on IRAs. In particular, an inherited IRA would only be 
allowed to retain assets and funds within the IRA’s tax-deferred 
structure for 5 years after the original owner’s death – unless 
the beneficiary is the spouse. In effect, this proposal would 
require income taxes to be paid on the full value of an IRA 
within 5 years after the owner’s death. In contrast, current tax 
law permits most inherited IRA beneficiaries (including non-
spouses) to make withdrawals of IRA funds over a beneficiary’s 
entire life expectancy and only pay taxes on the withdrawn 
amounts.

Importantly, the President’s budget proposal is just that – a 
proposal – one which may be enacted in whole, in part, or 
not at all. 

Red States Push Income Tax Reform – Blue State Seasonal 
Residents Be Cautious: On the state tax front, a number of 
red (Republican) states are seeking to lower income tax rates 
as economic policy – while many traditionally high tax blue 
states (such as California, Maryland, Massachusetts, Minnesota 
and New York) continue to retain or increase their already 
substantial income tax rates. 

Red state governors advocating complete income tax repeal 
include Bobby Jindal (R-LA), Sam Brownback (R-KS) and 
Dave Heineman (R-NE). Front-running Republican governors 
supporting income tax reform – but not complete repeal – 
are Indiana’s Mike Pence, New Jersey’s Chris Christie, North 
Carolina’s Pat McCrory, Ohio’s John Kasich and Oklahoma’s 
Mary Fallin. Also, Arkansas’s first Republican-controlled 
legislature since the late 1800’s is poised to cut tax rates by 
nearly 50%.

Much of the expected income tax revenue loss is proposed 
to be offset by increasing sales tax rates and/or eliminating 
sales tax exemptions. For example, Governor John Kasich  
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Tax Updates and Recent Developments:  In late 2017, Congress 
enacted legislation which affected the federal estate tax system as 
well as many other taxes.  Most significantly, 
the 2017 Tax Act temporarily increased the 
estate, gift and GST tax exemptions to over 
$11 million apiece.  However, the increased 
exemptions expire at the end of 2025 and revert 
to the $5 million base unless Congress enacts 
interim legislation.    

President-Elect Biden’s Proposals:  Although election issues are 
pending as of this writing, Joe Biden appears positioned to be the 
next President.  His most significant estate tax objectives are set 
forth below.

1.  Gift and Estate Taxes.  Biden has affirmed support for a 
significant overhaul of the gift and estate tax system, most notably 
(a) reducing the estate tax exemption to $3.5 million without an 
index for inflation, (b) decreasing the lifetime gift tax exemption 
to $1 million, and (c) increasing the tax rate to 45%. Also, any 
changes could be retroactive to January 1, 2021. According to 
FoxBusiness, the amount of revenue potentially raised would 
serve to depress economic activity “by nearly double what Biden’s 

estate tax plan is expected to collect annually.”

2.  Elimination of Basis Step-Up at Death.  The “Biden plan” 
would also radically alter long-standing income tax law by taxing 
heirs on unrecognized capital gains (possibly limited to decedents 
with an earnings history of more than $400,000).  Under present 
law, estate heirs pay no income tax on an inheritance and take a 
new “basis” of each estate asset (e.g. stock) equal to each asset’s 
fair market value at death.  “Basis” denotes the value from which 
the IRS determines gain or loss upon the sale of an asset.  Basis 
“step-up” at death essentially eliminates the heirs’ tax liability for 
all pre-death appreciation. 

Example:  Mr. Smith purchased Apple stock for $100,000 which, at 

his death, was worth $500,000.  If Mr. Smith’s heirs sell the stock 

for $500,000, under present law they pay no tax.  However, under 

Biden’s proposal, the heirs would report $400,000 in capital gains 

and pay income tax.

3.  Georgia Senate Races Crucial. The enactment of Biden’s tax 
plan is contingent upon Democrats picking up both Senate seats 
in the January 5th run-off in Georgia.  This would give Biden 50 
Senate seats with Vice President elect Kamala Harris as the tie-
breaker.  However, according to Forbes.com, “[i]f Republicans 

retain even one of the two seats, it’s extremely unlikely Biden will 

be able to get any of his proposed changes…”  In such a case, 

almost any Biden proposal without minimal bipartisan support 
will face an uphill battle.

Exemptions Increased to $11.7 Million for 2021:  The baseline 
exemptions are adjusted annually for inflation.  For gifts and 
deaths occurring on or after January 1, 2021, the 2020 exemptions 
are set to increase from $11.58 to $11.70 million apiece.  

Annual Tax-Free Gifting Amount Remains at $15,000:  The 
baseline tax-free gifting amount is $10,000 and is adjusted 
periodically in increments of $1,000.  For 2021 gifts, the tax-free 
amount remains at $15,000.

IRA News – SECURE 2.0 and Charitable Remainder Trusts:  
As many readers know, the 2019 SECURE Act raised the IRA 
required minimum distribution (“RMD”) age to 72 but decreased 
the maximum withdrawal period by a non-spouse beneficiary to 
10 years.

1.  SECURE 2.0. In October, the “Securing a Strong Retirement 
Act of 2020” (or “SECURE 2.0”) was introduced in the House 
by Ways and Means Chairman Richard Neal (D-MA) and Kevin 
Brady (R-TX).  SECURE 2.0’s main benefits are to (a) raise 
the RMD age from 72 to 75, and (b) exempt IRA owners from 
RMD requirements if the IRA balance is less than $100,000 on 
December 31st of the year before the owner turns 75.  A bill similar 
to SECURE 2.0 is moving forward in the Senate.  Our expectation 
is that SECURE 2.0 – in some format –  will become law due to 
its broad bipartisan support.

2.  Extending Beneficiary RMD Period Beyond 10 Years.  As 
noted above, the SECURE Act limits a non-spouse beneficiary 
RMD period to 10 years.  The good news is that an “end run” 
around this rule exists to significantly extend the tax-deferred 
status of the IRA funds and the beneficiary’s withdrawal period – 
the Charitable Remainder Trust (or “CRT”).   

Example:  Mr. Jones creates a CRT – which is tax-exempt –  and 

designates his CRT as the beneficiary of his $1 million IRA.  At 
Mr. Jones’s death, the IRA transfers $1 million to the CRT without 

paying income tax.  His son, Tom, manages the CRT as Trustee 

and receives a yearly payout of at least 5% (or a higher percentage 

pre–selected by Mr. Jones) of the CRT’s annual value for life.  

Tom only pays taxes on the 5% as it is received.  Hopefully the 

CRT principal appreciates substantially during Tom’s life thereby 

increasing the amount of his 5% payment.  Upon Tom’s death, 

the CRT balance passes to the charity previously selected by Mr. 

Jones. 

According to Forbes.com, under realistic economic and life 
expectancy assumptions, Tom will receive $400,331 more via the 
CRT option than if he had been the direct beneficiary of the IRA! 
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(R-OH) proposes to eliminate approximately 75 special interest 
exemptions – including barbers, CPAs, lawyers, bowling alleys 
and funeral homes.

A recent Wall Street Journal article calls this income-for-sales-
tax swap “a rare bright spot in the current high-tax era” – 
noting that states with low or no income taxes have shown 
better economic performance than higher income tax states. 
In particular, the 9 lowest tax states in the U.S. accounted for 
a whopping 62% of the net new jobs created in the past 10 
years. During the past decade, states without an income tax 
experienced a 5.5% population increase solely from migration 
while all other states experienced an average population 
decrease of 1.9% attributable to out-of-state moves. 

On the blue state tax front, perhaps the most notable tax 
event of 2013 thus far occurred on May 23rd when Governor 
Mark Dayton (D-MN) signed legislation which increased 
Minnesota’s top income tax rate by a full 2 percentage points 
(a 25% rate increase) – to 9.85% – giving Minnesotans the 4th 
highest income tax rate in the country. Interestingly, the new 
rate doesn’t target just the million-dollar earners, but anyone 
making more than $150,000 per year.

Also, Governor Deval Patrick (D-MA) of Massachusetts is 
reportedly seeking to raise $1.9 billion via new or increased 
income taxes. 

PLANNING POINTER: Regardless of northern political tax 
tides, folks with a summer residence in a northern state – 
particularly in a northern state that is not on the income tax 
cutting bandwagon – should continue to take all reasonable 
steps to ensure that their Florida tax residency is secure. 

A Practical Tip – Keep Your Living Will in the Glovebox: 
A “Living Will” is that legal document by which a person 
appoints his or her health care “surrogate” and provides 
directions about retaining or removing life-support. And 
nowadays it is routine practice for hospitals to request a copy 
of the Living Will upon admission. 

Not surprisingly, almost everyone has an unplanned trip to the 
emergency room every now and then – but without a Living 
Will in hand. If the health situation is dire, the lack of a Living 
Will can often lead to a mad scramble through one’s legal 
papers at an already difficult time. 

To remedy this situation, we recommend that you keep a 
photocopy of your Living Will in the glovebox of each vehicle 
you own. This way, no matter which car rushes you to the 
E.R., the Living Will will be on hand when needed. 

Naples Daily News Legal Forum Articles: The Business 
Section of the Naples Daily News has featured a number of 
Robert’s guest attorney columns over past few months, including 
articles entitled “Avoid Five Common Mistakes When Executing 
an Estate Plan,” “The Good, the Bad, the Ugly of Probate,” “A 
Second Marriage Estate Plan: ‘Inheritance Rights’ for Spouse, 
Stepchildren,” and “Review of 2012 Estate, Gift Tax Changes.”  If 
you would like a copy of any of the articles, please let us know. 

What is Your Projected Life Expectancy – Calculate It!: A 
client recently called our attention to an interesting online tool, 
called the Lifespan Calculator, by Northwestern Mutual. The 
Lifespan Calculator asks the user a series of 13 questions. It 
raises not only the expected questions – such as age, height and 
weight – but also a number of more pointed questions about 
exercise patterns, driving 
citations, stress, seatbelt 
use and medical checkups. 
As each of the 13 entries is 
inputted, the estimated life 
expectancy digital read-out 
automatically adjusts up 
or down to reflect the new 
information. 

The Lifespan Calculator can be found at http://media.nmfn.
com/tnetwork/lifespan/. 

There’s More to Life Than Estate Planning: Southwest Florida 
surely is a most unusual place – with the wonderful convergence 
of sun, season and snowbirds – and we are privileged to hear 
clients tell us many of their most memorable experiences.

Nearly 6 years ago, I (Robert) first met Stan and his charming 
wife, Reecie. At that meeting, Stan noticed several certificates 
from my 7 year stint in the Navy – and this led to an interesting 
story from Stan about his Navy days. I recently spoke with 
Stan and he granted me permission to tell his “Navy story.” 

During the 1962 Cuban Missile Crisis, Stan was a 19 year-
old 3rd Class Petty Officer stationed in Key West. Stan was 
assigned to the graveyard shift in the military command center 
and his job was to monitor the track of all U-2 reconnaissance 
flights over Cuba.

About 2 a.m. one morning, Stan and his fellow sailors on duty 
were told to prepare for an emergency briefing for a VIP. To 
Stan’s great surprise, a few minutes later in walked President 
John F. Kennedy.

“Teenager” Stan nervously gave President Kennedy a summary 
briefing on the U-2 flights and then the President told him to 
“keep up the good work.” When asked whether he shook JFK’s 
hand, Stan replied “no” – but with an excited recollection of 
that event more than 50 years ago, said “He gave me a slap 
on the back!”

The comments expressed herein are intended for general informational purposes only and should not be relied upon as legal or tax advice

Robert H. Eardley, J.D., LL.M.
Board Certified Wills, Trusts & Estates Attorney

Julie K. Yamin, M.B.A.  
Paralegal / Office Administrator

Giving a Grandchild a Savings Head Start – the Roth IRA:  
For grandchildren who are teenagers or young adults, a good 
option exists to set them on a path to accumulating a tax-exempt 
retirement fund.  Specifically, if a 
grandchild has earned income, he 
or she can open a Roth IRA and 
the grandparent deposits $6,000 
of his or her own funds in the IRA 
– up to the grandchild’s earnings.  
Roth IRAs are tax-exempt, any 
funds withdrawn by the grandchild 
after age 59½ are tax-free, and a 
grandparent’s “2020 contributions” 
may be made until April 15, 2021.  Please note that contributions 
are gifts which count against the $15,000 annual tax-free gifting 
exclusion noted above.

Snowbird State Tax Update:  Many states have massive debt 
issues yet continue policies which exacerbate these challenges.  
As emphasized in prior Estate Planning Client Advisories, Florida 
residents with a seasonal home in a northern state must vigilantly 
monitor their Florida tax residency status.  

The following is a survey of some noteworthy tax issues across 
the country.  

SALT Deduction Limit in Play:  The 2017 Tax Act’s limitation of 
the state and local tax (“SALT”) deduction to $10,000 is one of the 
biggest factors affecting northern state budgets, moves to Florida 
and audits of Florida residents by northern states.  Prior to the SALT 
limitation, taxes paid to northern states (such as state income and 
property taxes) were deductible on the taxpayer’s 1040 subject 
to phase-out limits.  However, under a Biden administration 
the SALT limitation would be eliminated.  According to The 

Brookings Institute, Senate Minority leader Chuck Schumer  said: 
“I want to tell you this: If I become majority leader, one of the first 
things I will do is we will eliminate it forever….It will be dead, 

gone and buried.”  However, the report also noted that “[l]ifting 

the cap on the SALT deduction would massively favor the rich, 

with most of the benefit going to the top one percent.” 

Arizona Voters Approve 77% Income Tax Increase:  In early 
November, Arizona voters approved a tax rate increase from 4.5% 
to 8%.  Touted as a tax on the rich and heavily backed by the state 
teacher union, the additional 3.5% surtax applies to single persons 
at $250,000 and married persons at $500,000.  

Illinois Voters Reject Income Tax Increase:  While Arizonans 
raised their income tax rate, Illinois voters rejected a Constitutional 
Amendment which would have replaced the state’s 4.95% flat 
tax with a progressive income tax rate of up to 7.99%.  The 
Amendment was defeated 55% to 45%, reflecting a significant 
number of Democrat voters breaking ranks with Governor 
Pritzker and Senator Dick Durbin who supported the Amendment.  

New Jersey Set to Enact Millionaire’s Tax:  As of this writing, 
New Jersey Governor Phil Murphy and legislative leaders are 
close to a deal to enact a “millionaire’s tax”  that would raise the 
tax rate on those earning more than $1 million from 8.97% to 
10.75%.  Yet only 2 years ago New Jersey imposed the 10.75% 
rate on those earning more than $5 million.  According to The 

Wall Street Journal, the millionaire’s tax is projected to raise $390 
million annually and will fund $500 rebates to families earning 
less than $150,000.  

Recovering Lost Funds: Given the geographic mobility of most 
Americans, it is not uncommon for an “old” asset or account to 
be forgotten. To address this concern, the National Association 
of Unclaimed Property Administrators has endorsed the website 
www.missingmoney.com. “Missingmoney” is a free website that 
can identify old bank accounts, insurance policies, stocks, bonds 
and safety deposit box contents. To utilize the website, simply 
enter your name and the state(s) in question.

Paralegal Michelle Taylor Joins Firm:  We are pleased to 
announce that Michelle Taylor has joined the law firm as an Estate 
and Trust Administrator.  Michelle was born and raised in Cleveland, 
Ohio, holds a B.S. degree in Legal 
Studies, is a Florida Registered 
Paralegal and has qualified as an 
Advanced Certified Paralegal by 
the National Association of Legal 

Assistants.  Michelle has worked in 
the legal field for almost 20 years 
and handled hundreds of estates.  
Michelle and her husband have 
two  children, ages 26 and 24.  Outside of work, Michelle enjoys 
spending time with her family and training her dogs.

Words of Wisdom: “So Peter opened his mouth and said…God 

anointed Jesus of Nazareth with the Holy Spirit and with power.  

He went about doing good and healing all who were oppressed 

by the devil, for God was with him.  And we are witnesses of all 

that he did…[t]hey put him to death by hanging him on a tree, but 

God raised him on the third day and made him to appear, not to 

all the people but to us who had been chosen by God as witnesses, 

who ate and drank with him after he rose from the dead.  And he 

commanded us to preach to the people and to testify that he is the 

one appointed by God to be judge of the living and the dead.  To 

him all the prophets bear witness that everyone who believes in 

him receives forgiveness of sins through his name.” Acts 10:34-43.
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